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FROM PATENTS TO SUSTAINABILITY: UNRAVELING THE
INTELLECTUAL PROPERTY TAPESTRY IN CLIMATE
INNOVATION, ETHICAL DILEMMAS, AND INTERNATIONAL
HARMONIZATION FOR A RESILIENT WORLD

Anam Khan'
ABSTRACT
"In the tapestry of climate innovation, intellectual property weaves the threads of progress

and ethics into a fabric of sustainable resilience for our shared world."”

-Belsuhi

Amidst the intricate tapestry of our world's most pressing challenges, the intersection of
intellectual property rights (IPR) and climate change emerges as a realm of profound
significance, where innovation, ethical considerations, and international cooperation
intermingle. This research embarks on a comprehensive expedition into this complex and
dynamic nexus, unravelling the multifaceted threads that constitute its fabric.

The terrain of intellectual property is not devoid of complexities. Challenges emerge in the
form of equitable technology transfer, where access to crucial climate solutions is often marred
by barriers created by IPR. The ethical considerations surrounding intellectual property rights
in this context are paramount, demanding a delicate balance between incentivizing innovation
and ensuring the common good.

In our exploration, we traverse diverse paths, unveiling alternative paradigms of innovation.
Open-source and collaborative approaches illuminate the landscape, democratizing climate
knowledge and solutions, transcending traditional boundaries, and fostering a spirit of
collective progress. A critical facet of our journey centers on the ethical and legal landscapes

of indigenous knowledge and traditional practices. Climate litigation forms another prominent
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chapter in our expedition. Additionally, we delve into the contentious realm of geoengineering
technologies, where intellectual property considerations carry implications of global
consequence.

As we navigate the international stage, the significance of intellectual property in the context
of global climate agreements, epitomized by the Paris Agreement, becomes evident. Aligning
national IP policies with international climate goals stands as a pivotal imperative.

Our journey further extends into the realms of climate data and modelling, illuminating how
intellectual property influences access, distribution, and utilization in the realm of climate
science and policy. Green trademarks and branding, as enablers of sustainable and eco-
friendly products, also find their place within this intricate landscape.

The transition to clean energy sources emerges as a central theme, with case studies
illuminating the intellectual property considerations embedded within the solar, wind, and
battery industries. These case studies shed light on the intricate dance between innovation,
patents, and climate solutions.

Finally, we grapple with the ethical dimensions of intellectual property rights in climate
change. Moral imperatives and ethical debates surrounding the prioritization of IP rights
versus the collective good come to the forefront. It is within this crucible that we must strive to
strike a harmonious balance, encouraging innovation while ensuring that the fruits of our
collective endeavour are accessible to all.

In sum, this comprehensive exploration underscores the critical role of intellectual property
rights in addressing the monumental challenges posed by climate change. It offers invaluable
insights for policymakers, legal experts, environmentalists, and innovators alike. As we stand
at the intersection of innovation, ethics, and global resilience, it is our collective responsibility
to weave a tapestry of sustainable solutions, where intellectual property rights and climate

innovation harmoniously coexist for the betterment of our planet and all its inhabitants.

Keywords: Intellectual Property Rights; Climate Change; Green Innovation; Technology

Transfer; Environmental Sustainability

INTRODUCTION

Climate change poses an unparalleled threat to the planet's ecological and societal systems. As
the world grapples with the pressing need for mitigation and adaptation strategies, the role of
intellectual property rights (IPR) in shaping innovation and technology dissemination has come

into sharp focus. Intellectual property, encompassing patents, trademarks, copyrights, and trade
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secrets, is a powerful tool that incentivizes and protects innovation, but it also raises significant
challenges when it intersects with the global imperative to combat climate change.
Technology lies at the centre of the climate change debate — the impact of technology on the
climate, how to stimulate green innovation, promoting technology transfer and the diffusion of
technological knowledge — these are pressing questions for policymakers.?

The nexus between intellectual property and climate change is multifaceted and dynamic,
encompassing a range of issues that touch upon environmental sustainability, innovation
incentives, equitable access to climate technologies, and the preservation of indigenous
knowledge. This research embarks on a comprehensive exploration of these critical
intersections, aiming to shed light on the complex relationship between IPR and climate
change, and to provide insights into how legal frameworks and policies can be harnessed to
address the climate crisis effectively.

At the heart of this investigation lies the role of intellectual property in fostering climate-
friendly technologies and innovations. In sectors ranging from renewable energy and
sustainable agriculture to carbon capture and green chemistry, intellectual property rights play
a pivotal role in incentivizing and protecting the intellectual capital that drives climate
solutions. It is imperative to understand the dynamics of intellectual property within these
sectors, as it shapes the pace and direction of innovation in climate mitigation and adaptation.
The study also explores the critical issue of technology transfer in the context of climate
change. Bridging the gap between developed and developing nations in the dissemination of
environmentally sound technologies is a cornerstone of global climate action. Intellectual
property mechanisms significantly influence the terms and conditions of technology transfer,
raising questions about equity, access, and the role of international agreements in facilitating
technology diffusion.

Furthermore, this research delves into the emergent landscape of open-source and collaborative
approaches to climate innovation. In contrast to traditional proprietary models, open-source
initiatives seek to democratize access to climate-related knowledge and technologies,
potentially altering the dynamics of innovation and fostering global collaboration.

One of the ethical dimensions of this inquiry revolves around indigenous knowledge and
traditional practices, often intertwined with climate adaptation and sustainable resource

management. Balancing intellectual property rights with the rights of indigenous communities

2 World Intellectual Property Organization, Geneva, available at:
https://www.wipo.int/export/sites/www/policy/en/climate change/pdf/summary_ip climate.pdf, (last visited on
September 21, 2023)

IP Bulletin Volume IV Issue II July-Dec. 2023 3



http://www.wipo.int/export/sites/www/policy/en/climate

becomes an ethical imperative in the context of climate change, where respect for traditional
knowledge and practices can contribute to resilient solutions.

This research also turns its gaze toward the realm of climate litigation, examining how
intellectual property disputes intersect with climate advocacy and legal action. Notable cases
provide insights into the strategic use of IP rights in the pursuit of environmental justice.

The contentious domain of geoengineering technologies, including solar radiation management
and carbon dioxide removal, presents complex intellectual property considerations with global
implications. This study assesses the ethical and legal challenges surrounding the patenting and
regulation of geoengineering solutions.

Lastly, it scrutinizes international agreements and their treatment of intellectual property within
the context of climate change. Harmonizing global climate goals with IPR-related policies is
paramount to achieving meaningful progress in addressing the climate crisis.

In sum, this research embarks on a comprehensive journey through the intricate relationship
between intellectual property rights and climate change, aiming to provide a nuanced
understanding of the challenges and opportunities presented by this intersection. By examining
the multifaceted dimensions of this complex issue, we seek to contribute to the ongoing

dialogue on how to harness intellectual property as a force for climate action.

LITERATURE REVIEW

To establish the foundation for our examination of the intersection between intellectual
property rights (IPR) and climate change, we commence by delineating these fundamental
concepts. Intellectual property rights encompass a spectrum of legal mechanisms meticulously
designed to safeguard intellectual creations and innovations. In stark contrast, climate change
signifies the persistent, long-term alterations in global weather patterns and their profound
repercussions on ecosystems, societies, and economies.

Historically, IPR has assumed a pivotal role in galvanizing inventors and innovators, thereby
fostering advancements across diverse domains. Concomitantly, the worldwide recognition of
climate change as an urgent global predicament has come to the fore over the past few decades,
catalyzing concerted international endeavours to mitigate its deleterious effects.

The Kyoto Protocol®, established in 1997, marked a significant international response to
climate change. It compelled developed nations to reduce greenhouse gas emissions through

assigned targets, pioneering market-based mechanisms like emissions trading. However, it

3 Kyoto Protocol, available at: https.//unfccc.int/kyoto_protocol, (last visited: September 22, 2023)
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lacked binding targets for developing nations. Despite its entry into force in 2005, notable non-
participation, including the United States, drew attention. Critics viewed its emission
reductions as inadequate. Nevertheless, it heightened global awareness of climate change. The
Kyoto Protocol's legacy endures, influencing subsequent climate agreements, with the Paris
Agreement being a notable successor, and highlighting the intricacies of global climate
cooperation.

Evidentiary insights indicate that IPR, with patents and copyrights occupying central positions,
wield substantial influence over the realm of innovation in climate-friendly technologies. For
example, patents serve as powerful incentives for channeling investments into renewable
energy systems, whereas copyrights extend protective cover to the software and data
instrumental in climate modelling.

Critical scrutiny has converged on the intricate web of challenges related to technology
transfer, particularly from industrialized to developing nations. The sway of intellectual
property extends to shaping the terms and conditions governing technology transfer
agreements, thereby influencing the equitable accessibility of climate-related technologies.
On the frontiers of climate innovation, emergent trends embrace open-source and collaborative
paradigms, each endeavouring to democratize access to the wealth of knowledge and
technologies germane to climate solutions. Remarkably, projects such as "Open Climate" stand
as exemplars of the potency of open-source principles in propelling innovations within the
domain of climate science and solutions. The juncture at which intellectual property interfaces
with indigenous knowledge forms another intriguing domain of exploration. Here, the
mechanisms of intellectual property exert dual effects, both safeguarding and constricting the
preservation and adaptation of age-old indigenous practices integral to climate resilience.
Furthermore, the realm of geoengineering technologies has instigated vigorous debates
centered on matters of ethics and regulation. Patents linked to technologies involved in solar
radiation management and carbon removal underscore the multifaceted nature of intellectual
property rights within the ambit of global environmental interventions.

Contemporary research trajectories encompass an exploration of blockchain technology as a
means to meticulously trace carbon credits, alongside the discernment of intricate
entanglements at the intersection of artificial intelligence, big data, and intellectual property
within the purview of climate science.

The amalgamation of insights garnered from this comprehensive review underscores the
dynamic and intricate connections binding intellectual property rights and climate change.

Emphatically, it underscores the pressing imperatives of ensuring equitable access, fostering
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ethical considerations, and upholding principles of justice in the realm of climate innovation.
As we embark on our research journey, we aspire to contribute substantively to this ongoing

discourse.

JUDICIAL TRENDS
Climate change litigation has witnessed significant judicial trends over the past decade,
reflecting the increasing urgency of addressing environmental concerns. These trends not only
shape the legal landscape but also contribute to global efforts to combat climate change. One
notable trend involves the evolving interpretation of standing requirements. Courts have
become more permissive in allowing plaintiffs to bring climate-related cases, recognizing the
broad societal implications of climate change. Additionally, jurisdictional issues, such as the
ability to bring cases in federal or state courts, have been the subject of judicial scrutiny, with
some courts adopting a broader view to ensure that climate-related claims are heard.
Massachusetts v. Environmental Protection Agency (2007) was a pivotal case centred on the
regulation of greenhouse gas emissions within the United States under the Clean Air Act. The
case's essential facts are rooted in a 1999 petition filed by Massachusetts, accompanied by
several states, environmental organizations, and cities. Their petition implored the
Environmental Protection Agency (EPA) to take action in regulating emissions of greenhouse
gases, particularly carbon dioxide (CO2), originating from new motor vehicles. The core
argument put forth was that these gases, contributors to global warming and climate change,
met the Clean Air Act's criteria as pollutants. Moreover, they contended that the EPA not only
possessed the authority but also bore the obligation to regulate these emissions in the interest
of public health and welfare.
The primary legal framework in this case was the Clean Air Act, specifically several key
sections, including:

o Section 202°: This section grants the EPA authority to regulate emissions from new

motor vehicles if they endanger public health or welfare.

« Section 302(g)®: This section defines "air pollutant" as including any physical substance

that is emitted into the air and that can cause harm to public health or welfare.

# Massachusetts v. Environmental Protection Agency, (2007) ILI 112 (SC)
3 Clean Air Act, 1970, s 202
6 Clean Air Act, 1970, s 302(g)
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o Section 302(h)”: This section defines "welfare" to include effects on climate and

weather.

In a momentous 5-4 decision, the Supreme Court ruled in favor of Massachusetts and the
petitioners. It affirmed that greenhouse gases, including CO2, unequivocally fell under the
definition of air pollutants stipulated by the Clean Air Act. Consequently, the EPA was vested
with the authority and responsibility to regulate these emissions should they be deemed
detrimental to public health and welfare. This landmark decision underscored the EPA's pivotal
role in addressing greenhouse gas emissions and their connection to climate change, laying the
groundwork for subsequent climate-related regulations and policy initiatives within the United
States.

Another important case was Friends of the Earth Ltd & Ors v. Heathrow Airport Ltd (2020)%,
a significant legal case that revolved around the proposed expansion of Heathrow Airport in
the United Kingdom. The case had profound implications for environmental law and climate
change considerations. The central issue in this case was whether the UK government's
decision to support and approve the Heathrow expansion project was consistent with its legal
obligations under national and international environmental laws, including commitments to
reduce greenhouse gas emissions under the Paris Agreement. The case went through various
stages in the UK legal system, including the Court of Appeal and the Supreme Court.
Ultimately, in December 2020, the UK Supreme Court ruled that the government's decision to
approve the expansion of Heathrow Airport was unlawful. The Court held that the government
had failed to take into account its commitments under the Paris Agreement and had not
adequately considered the environmental impact and climate change implications of the

project.

ETHICAL CONSIDERATIONS IN INTELLECTUAL PROPERTY RIGHTS AND
CLIMATE CHANGE

The intersection of intellectual property rights (IPR) and climate change necessitates a
thorough examination of ethical considerations. This complex interplay raises questions about
environmental responsibility, equity, and the preservation of indigenous knowledge, all of
which are fundamental ethical concerns. Notably, several landmark case laws provide insights

into these ethical dimensions.

7 Clean Air Act, 1970, s 302(h)
8 Friends of the Earth Ltd & Ors v. Heathrow Airport Ltd, (2020) ILI 254 (SC)
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One such case is "Massachusetts v. Environmental Protection Agency (2007)°," where the
Supreme Court of the United States ruled that the Environmental Protection Agency (EPA) had
a legal obligation to regulate greenhouse gas emissions under the Clean Air Act. This decision
underscored the ethical imperative of addressing climate change, recognizing it as a matter of
public health and welfare.

The ethical concern of equity is exemplified by the case of "Association for Molecular
Pathology v. Myriad Genetics (2013)'°" in the context of gene patenting. The decision by the
U.S. Supreme Court invalidated gene patents held by Myriad Genetics, emphasizing that
naturally occurring genetic material should not be monopolized through patents. This ruling
highlighted the importance of equitable access to genetic information for scientific research
and healthcare.

Preserving indigenous knowledge is another ethical dimension, as seen in various international
agreements and discussions. While not tied to a specific case, this issue emphasizes the ethical
obligation to protect traditional practices and knowledge that can contribute to climate
resilience, often in vulnerable communities.

Moreover, the ethical discourse extends to sustainable business practices. "Apple Inc. v.
Samsung Electronics Co., Ltd. (2012)"" highlighted the ethical implications of design patents
in the technology sector. The case raised questions about responsible innovation, emphasizing
the need for businesses to balance intellectual property rights with ethical considerations,
particularly in the context of resource-intensive industries.

In the pursuit of ethical climate solutions, open-source models find support in projects like
"Open Climate'2," which exemplify collaborative approaches to climate science and
technology. Such endeavours align with ethical principles of global cooperation and knowledge
sharing to address a shared planetary challenge.

Ultimately, ethical considerations at the nexus of intellectual property rights and climate
change underscore the need for responsible innovation, equitable access, and the preservation
of traditional knowledge. These considerations are not only pivotal in legal proceedings but

also essential in shaping a sustainable and just response to the climate crisis.

° Infra

10 Association for Molecular Pathology v. Myriad Genetics, (2013) ILI 198 (SC)

1 Apple Inc. v. Samsung Electronics Co., Ltd., (2012) ILI 176 (SC)

12 Open climate, available at: https://www.openlab.yale.edu/open-climate, last visited on: September 22, 2023
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OPEN CLIMATE: A COLLABORATIVE FRAMEWORK FOR CLIMATE DATA
TRANSPARENCY!

"Open Climate" is a multifaceted initiative rooted in the principles of transparency,
collaboration, and open access within the context of climate action. At its core, Open Climate
represents a global movement comprising diverse projects, organizations, and individuals
committed to addressing climate-related challenges in an open and cooperative manner.

One of the central pillars of Open Climate is the sharing of climate data and research on an
open-source basis. This approach entails making climate-related information, datasets, and
scientific findings freely available to the public, researchers, policymakers, and organizations.
By removing traditional barriers to access, this initiative empowers a wider spectrum of
stakeholders to engage in climate research, modelling, and policy development. It democratizes
knowledge and promotes a more inclusive and holistic understanding of climate change.
Open Climate also encompasses collaborative projects that harness the power of collective
intelligence. These initiatives often involve a network of experts, developers, and volunteers
who collaborate on climate solutions, ranging from innovative technologies to community-
based climate resilience efforts. By pooling resources and expertise, these projects aim to
accelerate progress in addressing climate challenges.

Moreover, Open Climate advocates for ethical considerations in climate action. It highlights
the importance of balancing intellectual property rights with the common good, especially in
the context of climate innovation. This aspect aligns with the broader ethos of responsible
innovation, emphasizing equitable access to climate technologies and knowledge.

In essence, Open Climate serves as a catalyst for open innovation, encouraging the global
community to work together to find solutions to climate change. It fosters a spirit of
cooperation, data sharing, and ethical awareness, ultimately contributing to more effective and

equitable responses to one of the most pressing challenges of our time.

THE LEGAL BATTLE FOR CLIMATE INNOVATION: IP RIGHTS IN THE
CROSSHAIRS

Climate litigation at the intersection of intellectual property (IP) and climate change
encompasses a multifaceted landscape with implications for environmental protection,
innovation, and legal precedent. Several sections and acts come into play within this context.

In recent years, disputes over clean energy patents have gained prominence. These cases often

13 ibid
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involve Section 101 of the U.S. Patent Act'¥, which establishes patent eligibility criteria.
Litigations under Section 101" scrutinize whether certain inventions, particularly those related
to renewable energy technologies, meet the requirements for patent protection. This legal
framework shapes the extent to which innovative climate solutions can be patented and
subsequently disseminated.

The development and deployment of carbon capture technologies are crucial for mitigating
climate change. Intellectual property rights play a pivotal role in this context. Climate litigation
has focused on disputes related to the patenting of carbon capture methods and technologies,
with sections of patent law being invoked to determine their validity and scope. These cases
have implications for the accessibility and affordability of technologies aimed at reducing
carbon emissions.

On the international stage, the Paris Agreement'¢ acknowledges the significance of intellectual
property rights in the transfer and dissemination of climate-related technologies. Article 7.2 of
the Agreement emphasizes the need to enhance access to environmentally sound technologies,
including through supportive IP policies. Climate litigation may consider the alignment of
national IP laws and international climate goals as outlined in this landmark treaty.
Climate-related litigations may delve into equitable licensing and compulsory licensing
provisions within IP laws. These provisions allow for the licensing of patented technologies in
the interest of public welfare or during emergencies. Disputes may arise over whether certain
climate-related technologies should be subject to compulsory licensing to ensure broader
access and affordability, particularly in developing nations.

Beyond IP laws, climate litigation may intersect with environmental protection acts and
regulations. Climate impact assessments, often mandated by such acts, evaluate the
environmental consequences of projects or technologies, including those related to climate
change. Legal challenges can emerge over the adequacy of these assessments and their
consideration in IP decisions. Climate litigation in the realm of intellectual property and climate
change remains dynamic, with legal arguments evolving alongside scientific and technological
advancements. As cases unfold and legal precedents are set, they shape the landscape of climate

innovation, IP protection, and equitable access to critical climate solutions.

14U.S. Patent Act, 1790, s 101

15 ibid

16 Paris Agreement to the United Nations Framework Convention on Climate Change, Dec. 12, 2015,
T.I.A.S.No. 16-1104
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CONCLUSION

The confluence of intellectual property rights (IPR) and the epochal challenge of climate
change encapsulates a dynamic and intricate realm, replete with profound ramifications for
innovation, ecological soundness, and global concord. In our extensive discourse, we have
delved into pivotal facets and nuances within this intricate terrain.

The venerated role of IPR, serving as a beacon for the cultivation of climate-conscious
innovations, has been prominently illuminated, particularly through the imprimatur of patents
and copyrights. These legal frameworks, heralding an epoch of environmental transformation,
bestow incentives upon pioneers in the realms of renewable technologies and eco-savvy
creativity. Nonetheless, we are obliged to confront a plethora of vexations, including the
labyrinthine complexities of technology transfer, the imperatives of equitable accessibility, and
the ever-persistent ethical quandaries that enshroud this juncture.

Ascendant trends, such as the vogue for open-source methodologies and the noble quest to
safeguard and disseminate indigenous wisdom, exemplify the innovative acumen harnessed to
navigate the tempestuous waters of climate crisis while adroitly reconciling IP safeguarding
with the greater common weal. Concurrently, the legal arena bears witness to the crescendo of
climate litigation and the symphony of intellectual property disputes, each resonating with
resounding ethical and jurisprudential inquiries that form the sinews of tomorrow's climate
innovation tapestry.

On the international stage, exemplars such as the Paris Agreement illuminate the pivotal role
that IPR plays in the sphere of technology transference and climate amelioration, thereby
underscoring the imperativeness of harmonizing legal precepts with the pantheon of global
climate imperatives. In parallel, nascent research trajectories, from the cryptic realms of
blockchain technology to the juncture of artificial intelligence's fusion with climatological
sciences, proffer promising avenues in our tireless quest to reckon with the climatic maelstrom.
In pragmatic parlance, the beckoning call is for equilibrium, encapsulated in IP policies that
resolutely kindle innovation while assuring untrammelled access to climate-bolstering
technologies. International collaboration and the culture of benevolent technology sharing
herald the heralding of climate-attuned solutions.

In fine, the labyrinthine entanglement of intellectual property rights and the vicissitudes of
climate change summons us to craft a holistic and ethically charged narrative that grapples with
the exigencies of our epoch. As the field's oeuvre continues to evolve, the clarion imperative
remains steadfast.
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