I P BULLETIN

Vol. IV Issue 1, JAN-JUN, 2023, Pg. 18-27

CENTRE FOR INNOVATION
RESEARCH AND FACILITATION
PATNA

AN ANALYTICAL LANDSCAPE OF INTERNATIONAL TRADE
AGREEMENTS AND INTELLECTUAL PROPERTY RIGHTS
ENFORCEMENT: TRENDS, CHALLENGES, AND STAKEHOLDER

IMPLICATIONS

Shejal Sharma’
ABSTRACT

This research study investigates the complex connection between international trade agreements
and the enforcement of Intellectual Property Rights (IPR). IPR has assumed a major role in
international commerce in a world where cross-border trade in products, services, information,
and assets has grown quickly, having an influence on innovation, technology transfer, and
economic rivalry. International trade accords like ACTA and TRIPS have increased the
significance of IPR in global trade. In order to promote innovation and creativity by offering
creators and inventors legal protection, these agreements compel countries to strengthen their
IPR regimes. However, they provide a difficult problem in finding a balance between protecting
business interests and enforcing IPR.
The research presented here examines how trade agreements affect many sectors, including
copyright and the pharmaceutical industry, highlighting the difficult balance that must be struck
between the protection intellectual property rights (IPR) and ensuring that the general public has
access to knowledge and cultural resources. Additionally, it assesses how well trade agreements
protect intellectual property and how well they can resolve disputes in a fair and effective manner.
The study focuses on India; a country committed to leveraging intellectual property rights for
development and assuring access to basic goods and services. High-profile IPR conflicts, notably
in the pharmaceutical industry, are an example of this dedication. The study takes future
developments into account, such as the effects of digital trade, the acknowledgment of indigenous
rights and traditional knowledge, and chances to strengthen IPR enforcement. As international
trade agreements continue to influence the landscape of intellectual property, it is essential for

both national and international stakeholders to comprehend these complexities.
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INTRODUCTION:  INTELLECTUAL  PROPERTY RIGHTS (IPR) AND
INTERNATIONAL TRADE

World has witnessed swift and significant changes in intellectual property law and policy over
the past two decades, mostly due to how it intersects with the world of international trade and
the development of trade agreements. The rapid expansion of cross-border trade in products,
services, assets, and knowledge is directly related to this process. Intellectual property rights
have grown in relevance in international trade for a range of interconnected reasons. A situation
where the cross-border flow of goods, services, and capital needs the adoption of precise and
enforceable intellectual property regulations has been brought about by the consequences of
globalization and the removal of trade barriers. Technology advancements have sped up
the worldwide dissemination of concepts, practices, and methodologies beyond national
boundaries.? Intellectual Property Rights (IPR) are legal protections provided to creators and
innovators for their intellectual inventions, such as patents, copyrights, trademarks, and
trade secrets.’ International commerce and intellectual property rights are related in a nuanced
and well explored manner. Researchers have looked at a number of ways that IPR may
affect commerce internationally. According to one viewpoint, comprehensive IPR
protections can encourage innovation and technology transfer, which can increase a nation's
competitiveness in global markets. However, critics contend that strict IPR laws may hinder
entry, especially for developing nations, and may result in monopolistic domination by
international businesses.*

Globally, economies are undergoing a major transformation, and knowledge — which includes
technology, ideas, methods, and processes — is increasingly recognized as a key resource. A new
age when information, in all of its manifestations, is an accessible asset and crosses boundaries in
its creation, diffusion, and mobility has been brought about by this transition toward knowledge-
based economies. International standards that safeguard intellectual property rights are thus
becoming more and more in demand in order to enable their efficient use in the global market

while preserving fair competition and creators' rights.

2 Mr. Thierry Verdier, "Smart Trade: The cross-border flow of intellectual property comes under 21st century economic
scrutiny" IMF library (2013).

3 Chandra Nath Saha, Sanjib Bhattacharya, "Intellectual property rights: An overview and implications in pharmaceutical industry"
Journal of Advanced Pharmaceutical Technology & Research (2011) 88-93

4 Keith E. Maskus, "Intellectual Property Rights and Economic

Development" 32 Case Western Reserve Journal of International Law (2000) 47
IP Bulletin Volume IV Issue I Jan- June 2023 19




The interaction between international trade agreements and intellectual property enforcement is
complex and complicated. As nations participate in international trade and commerce, they
frequently come to a point where the pursuit of economic gains through trade agreements and the
preservation of intellectual property rights may conflict. For countries all around the world,
finding a balance between encouraging innovation, enabling economic growth, and protecting
intellectual property has proven to be a difficult task. For business owners, academics, and

legislators alike, it is crucial to comprehend the dynamics of this intersection.

THE IMPACT OF TRADE AGREEMENTS ON IPR ENFORCEMENT

In the 1990s, as part of the World trade Organization's establishment, the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS) was passed, having a substantial impact
on the rise in international commerce, which is strongly linked to intellectual property rights.
Following TRIPS, several trade agreements and stand-alone accords, such the Anti-Counterfeiting
Trade Agreement (ACTA).® incorporated intellectual property requirements. This greater
emphasis on trade-related intellectual property isn't only a result of more commerce; it also reflects
a growing understanding of the value of creativity and innovation to society. With an emphasis
on the broader social and economic effects of intellectual property rights, public opinion has
grown to highlight issues like the public domain, public health, wealth distribution, and how
intellectual property ownership affects these areas.

The strengthening of intellectual property rights is one prevalent result. Trade agreements, such
as the Trade-Related Aspects of Intellectual Property Rights (TRIPS) agreement,” encourage
member countries to strengthen their IPR regimes. By providing creators, inventors, and
innovators with legal protection, this is primarily meant to encourage innovation. For instance,
more protections for patents, copyrights, trademarks, and trade secrets encourage investment in
R&D. This is a desirable effect since it encourages creativity and technical development, which
benefits both enterprises and society as a whole. Additionally, trade agreements support IPR
worldwide uniformity. These agreements streamline the legal environment for multinational firms
by setting common guidelines for IPR enforcement across governments. This uniformity,
nevertheless, is not without skeptics.® Opponents claim that it could ignore the particular
requirements and developmental stages of many nations. The one-size-fits-all strategy can

unintentionally neglect the ability of less developed countries to completely apply rigorous IPR

5> World Trade Organisation, "trips: a more detailed overview of the trips agreement" (1995)
6 Anti-Counterfeiting Trade Agreement, available at:
https://'www.mofa.go.jp/policy/economy/i_property/pdfs/actal 105 en.pdf (last visited on Oct 13, 2023).
7 World Trade Organization (WTO),” Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS
Agreement)” (1994)
8 The World Intellectual Property Organization 1967, available at https:/www.wipo.int/about-wipo/en/ (last visited
on Oct 13, 2023).
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protections, which might hinder those countries' capability to foster innovation and compete on a
global scale. In order to achieve global uniformity, consistency and flexibility must be balanced.
Another crucial factor is striking a balance between enforcing IPR and commercial interests. Trade
agreements consider the economic repercussions while simultaneously enhancing IPR protection.
The goal is to safeguard inventors' and creators' intellectual property, but not at the price of
strangling competition and restricting access to necessary goods and services. It's hard to strike
this balance as Strong IPR safeguards may entice international investment, foster economic
expansion, and ensure the survival of innovators and content producers.’

Trade agreements for IPR enforcement are not without their problems and critics, despite their
numerous benefits. The public's access to necessary goods may be hampered by too rigid IPR
restrictions, especially in industries like pharmaceuticals where access to medications might mean
the difference between life and death. Although provisions could promote creativity and
investment in R&D, they can also make it more difficult for people to get important medications,
particularly in underdeveloped nations. The loosening of conditions for obtaining a patent is a
crucial TRIPS-plus section that adversely affects access to medications. This clause permits the
granting of patents for new applications, altered pharmaceutical active components, and novel
therapeutic formulations or doses. While this could encourage pharmaceutical firms to develop, it
might also result in the licensing of small modifications to an already-available medicine,
prolonging its period of market exclusivity.

For instance, questions over the cost-effectiveness of HIV drugs have been raised by India's
introduction of TRIPS. These case studies demonstrate the practical effects of trade agreements
on various industries and highlight the need for a careful balance between IPR protection and
public accessibility to basic products.!® In another context, copyright protections in free trade
agreements such as the Trans-Pacific Partnership (TPP) have received attention.!! To protect the
rights of content producers, these regulations have expanded copyright periods and implemented
strict enforcement procedures. However, they have come under fire for perhaps limiting access
toinformation and cultural materials. Because they attempt to protect both the public's right to
access information and cultural goods and the rights of producers, the execution of these clauses
can be complicated. These instances show how copyright clauses in trade agreements have an

impact on many industries and raise concerns about what this means for consumers, innovation,

® Andrés Lopez, “Innovation and Appropriability, Empirical Evidence and Research Agenda” The Economics of
Intellectual Property (2009)

10 Ben Sihanya, World Trade Organization (WTO),” Patents, Parallel Importation and Compulsory Licensing of
HIV/AIDS Drugs: The Experience of Kenya “

I Deborah Gleeson, Joel Lexchin, Ruth Lopert, Burcu Kilic, "The Trans Pacific Partnership Agreement, intellectual
property and medicines: Differential outcomes for developed and developing countries" National Library of Medicine
7-27(2017)
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and content accessibility.

Bilateral trade agreements also shed light on trade secret protection. These agreements lay forth
rules for preserving trade secrets and affecting competition and innovation in particular industries.
We may learn more about the efficacy of trade agreements in safeguarding intellectual property
by looking at cases where these provisions have been implemented or contested. The actual uses
of these agreements and the consequences for businesses and innovation are clarified by this
examination. '?

Another significant problem is striking a balance between innovation and competitiveness.'> IPR
restrictions that are too strict, according to critics, might inhibit competition and hinder innovation.
When patents or copyrights are overly extended or enforced, they may stifle market competition
and prevent the creation of subsequent developments. The goal of this criticism is to emphasize
the need for trade agreements to balance IPR protection with promoting healthy competition and
innovation.'* This equilibrium makes sure that innovation and open, competitive marketplaces
both benefit society. Concerns have also been raised about the efficiency of the trade agreement's
IPR enforcement and dispute settlement procedures. It's critical to evaluate whether these systems
offer fair and effective ways of resolving conflicts and upholding intellectual property rights. The
goal of this analysis is to determine whether trade agreements sufficiently address issues and
conflicts related to IPR enforcement. Strong enforcement methods are essential for businesses and
artists to ensure that their intellectual property is sufficiently secured and that infringements are
dealt with.

There are many different effects and difficulties that relate to the influence of trade agreements on
IPR enforcement. Strengthening IPR protection is one of them, as is global standards, juggling
competing commercial interests, case-specific effects, access to medicinal issues, and the
efficiency of enforcement systems. The ramifications and complications of trade agreements in

the area of intellectual property rights are better understood when these issues are examined.

NAVIGATING THE COMPLEX LANDSCAPE OF IPR ENFORCEMENT: A FOCUS
ON INDIA
The primary means of intellectual property rights (IPR) enforcement in a nation is national

legislation. The implementation of the TRIPS agreement has significantly altered the IPR

12 The World Intellectual Property Organization 1967, available at https://www.wipo.int/tradesecrets/en/ (last
visited on Oct 13, 2023).

13 Carlos M. Correa, "Intellectual Property and Competition Law: Exploration of Some Issues of Relevance to
Developing Countries" Issue Paper No. 21 International Centre for Trade and Sustainable Development (ICTSD)
(2007).

14 Ibid.
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environment in India.'® Particularly in areas like copyright and patent protection, the nation has
worked to bring its legal system into line with international norms. These modifications have
given firms and inventors a more secure environment in which to safeguard their works of
invention. India has however made an effort to strike a balance between the needs of its own
businesses and those of the general population. The nation's approach to mandatory licensing and
the preservation of traditional knowledge, for instance, reflects its particular interests and
problems.

IPR enforcement procedures are shaped and made easier by international organizations. A
significant international organization with a focus on intellectual property is the World Intellectual
Property Organization (WIPO). WIPO works on international agreements and treaties and aids
nations in building their IPR infrastructure. India's attempts to strengthen IPR protection have
received significant backing from WIPO. It has aided India in addressing the safeguarding of
traditional knowledge, a crucial issue for the nation. India's ancient knowledge systems have been
subject to appropriation, especially in disciplines like yoga and Ayurveda. India and international
organizations like WIPO have worked together to create a unique framework for safeguarding
traditional knowledge.'®

India has been involved in numerous high-profile IPR-related conflicts, notably in the
pharmaceutical industry, hence the WTQO's dispute resolution processes have been important in
this country.!” These conflicts tend to centre on subjects including patent protection and
compulsory licensing. India has successfully maintained its right to impose mandatory licensing
on necessary medications in order to guarantee affordability, a crucial component of public health.
The importance of dispute settlement procedures in the India highlights the need to strike a balance
between the needs of local companies, the public health sector, and innovators. India's position in
numerous conflicts demonstrates its dedication to using intellectual property rights as a tool for

development and to guarantee access to basic products and services.

The protection and promotion of intellectual property rights depend on the legal system and IPR
enforcement tools. These processes have drastically changed in the Indian context, demonstrating
the country's effort to harmonizing its laws with international norms while addressing its own

issues and goals. The support of international bodies, notably WIPO, has been crucial in helping

15 “Intellectual Property Rights — Laws and Practices”, The Institute of Company Secretaries of India (Icsi)
available at: https://www.icsi.edu/media/webmodules/FINAL IPR&LP BOOK 10022020.pdf (last visited on Oct
15, 2023).

16 Shambhu Prasad Chakrabarty, Ravneet Kaur, "A Primer to Traditional Knowledge Protection in India: The Road
Ahead" 42 Liverpool Law Review, 401-427 (2021)

17 Dhar, B., Joseph, R.K. "The Challenges, Opportunities and Performance of the Indian Pharmaceutical Industry
Post-TRIPS" In: Liu, KC., Racherla, U.S. (eds) Innovation, Economic Development, and Intellectual Property in
India and China. ARCIALA Series on Intellectual Assets and Law in Asia. Springer, Singapore 299-323 (2019)
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India on this path. The complexity and evolution of IPR enforcement, as well as the necessity to
balance competing interests, are demonstrated through dispute resolution processes, as

demonstrated by India's engagement in WTO disputes.

STAKEHOLDER IMPLICATIONS IN INTERNATIONAL TRADE AGREEMENTS
AND IPR ENFORCEMENT

Several stakeholders are profoundly touched by the intricate world of international trade
agreements and the enforcement of intellectual property rights (IPR). This in-depth analysis
explores the wide-ranging effects on governmental bodies and decision-makers, enterprises and
businesses, owners of intellectual property, as well as the general public and consumers. The
emphasis is on the need for balance and adaptability in a quickly changing environment that
combines innovation, economic development, and accessibility to basic goods and services. It
highlights the difficulties and possibilities each stakeholder group faces.

International trade agreements and the enforcement of intellectual property rights (IPR) have far-
reaching effects that have different effects on different stakeholder groups.'® Finding a balance
between economic growth and IPR protection is a difficulty for governments and politicians,
particularly in the Indian setting. Domestic laws must continue to be adjusted in order to be in
accordance with continuous international norms, such as the TRIPS agreement. To establish a
strong and efficient IPR enforcement framework, policymakers must also improve enforcement
methods.

Trade agreements provide prospects for worldwide growth, establishing foreign markets, and
protecting intellectual property abroad for enterprises and organizations. To guarantee that their
ideas are secured and do not violate the rights of others, these companies must traverse the
complexity of IPR protection in many nations, which necessitates a thorough grasp of legal
frameworks and protective tactics. Owners of intellectual property, such as creators and
innovators, profit from the protection provided by international trade agreements. Companies can

generate revenue off of their work due to this protection, which also promotes greater innovation.

These parties have access to a worldwide audience as well, so they need to create elaborate
licensing and protection procedures. "
Indirectly, trade agreements and IPR enforcement have an impact on the general public and

consumers. Their ability to get necessities is impacted, particularly in the area of healthcare. In

18 Stephen Ezell, Nigel Cory, "The Way Forward for Intellectual Property Internationally" The Information
Technology and Innovation Foundation (2019)

19 MadhuBalaKaushik, Poonam Rajharia, VarshaTiwari Vyas, Sumedha Soni, "Navigating Intellectual Property
Rights: Fostering Innovation, Access, and Education in the Indian Context" E3S Web Conf. Volume 399
International Conference on Newer Engineering Concepts and Technology (2023).
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the case of India, trade agreements may result in access to reasonably priced generic medications
because of clauses like compulsory licensing, which emphasize the need to strike a balance
between IPR protection and accessibility and cost.?’ Additionally, the innovations sparked by
robust IPR protection that result in a variety of goods and services benefit customers. Regulatory
structures, however, are required to guarantee the proper balance, prohibiting monopolies and
exorbitant pricing. It is also essential to inform and educate the people about their rights and the
importance of [PR, both in India and throughout the world.

In conclusion, the consequences for these many stakeholder groups are complicated, necessitating
careful thought and well-balanced strategies to fully realize the benefits of global trade agreements

while taking into account the worries and interests of all parties.

SHAPING THE FUTURE: TRENDS, ENFORCEMENT AND BALANCE IN IPR AND
TRADE AGREEMENTS

The landscape of international trade agreements is changing, and new trends are emerging that
will continue to influence how intellectual property rights (IPR) are enforced. The growing
importance of digital trade and e-commerce is a prominent trend. Cross-border data flows and the
booming digital economy pose further difficulties for IPR enforcement. As a result, clauses
addressing concerns like data privacy, online intellectual property protection, and digital piracy
are likely to be included in trade agreements. Governments and policymakers must be proactive
in grasping the subtleties of digital commerce and the attendant IPR problems in order to
successfully manage these evolving trends. This entails developing legal frameworks that may
change to reflect the rapidly changing digital environment.

The increased recognition of indigenous rights and traditional knowledge in commercial
agreements is another new trend. For nations like India, which are rich in traditional knowledge
and cultural legacy, this has important ramifications. Future trade agreements may place more
emphasis on the preservation of traditional knowledge and mandate the creation of sui generis
safeguards for national breakthrough.?! India should continue to push for the protection and
preservation of its traditional knowledge in response, and it should take an active position in
international talks to help shape these changing tendencies.

IPR enforcement enhancement is still a crucial concern and an area that may be improved. The

basis for this improvement is provided by trade agreements, but successful execution is essential.

20 Anna Niesporek," Compulsory Licensing of Pharmaceutical Products & Access to Essential Medicines in
Developing Countries”" available at: https://liu.diva-portal.org/smash/get/diva2:21332/FULLTEXTO1.pdf
(last visited on Oct 15, 2023).

2l Shambhu Prasad Chakrabarty, Ravneet Kaur, "A Primer to Traditional Knowledge Protection in India: The Road

Ahead" 42 Liverpool Law Review, 401-427 (2021)
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Governments should take into account a number of ways to strengthen IPR enforcement, including
India. Firstly, it's crucial to take a proactive approach to capacity building. This entails making
investments in the legal system, providing law enforcement with training, and educating the
judges on IPR issues. Making ensuring the legal system is prepared to handle IPR conflicts quickly
and efficiently is essential. Furthermore, global cooperation through institutions like the World
Intellectual Property Organization (WIPO) may provide technical support and experience to
improve enforcement methods. Secondly, it is crucial for creating an environment that encourages
creativity. It is a hard endeavour to strike the ideal balance between IPR protection and ensuring
accessibility to necessary goods and services.?” India has to implement policies that support
innovation while also addressing issues with affordability and public health. To make sure that
compulsory licensing serves its intended goal without impeding innovation, its use in the
pharmaceutical industry, for example, should be closely regulated. Ultimately, businesses are
essential to the enforcement of IPR. To safeguard their inventions and products, they should take
the initiative to obtain patents, trademarks, and copyrights. Effective IPR enforcement can be
facilitated by industry and governmental alliances, such as public-private partnerships. India can
improve IPR protection and enforcement by encouraging an environment of innovation and
entrepreneurship.

In the framework of trade agreements, striking a balance between IPR protection and public access
to information is an ongoing problem. To make sure that IPR protection does not restrict access
to necessary commodities, information, and cultural items, policymakers must carefully weigh
this balance. This calls on India to develop laws and policies that strike a reasonable balance
between safeguarding intellectual property and promoting accessibility and affordability. The
government must continue to support the affordability of medicines in industries like
pharmaceuticals. Regulations should be set up to stop monopolistic behaviour that raises prices.
This is especially important in a nation where the populace is varied and frequently facing
financial strain. It is impossible to overstate the significance of copyright in the digital age. India
should seek to ensure that copyright rules both safeguard the rights of content producers and
guarantee public access to information and cultural content as trade agreements increasingly place
a priority on digital trade. It will be necessary to make intelligent, inclusive policy decisions that
take into consideration the changing nature of the digital commerce ecosystem in order to balance
the interests of content providers, digital platforms, and consumers.

To achieve this balance, awareness and education are essential. The general public and consumers

should be made aware of their rights and the importance of IPR. By fostering a culture of

22 "Intellectual property right" The Times of India, Nov. 24, 2022.
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intellectual property respect, this education might prevent overzealous protectionism from stifling
the exchange of ideas and innovative works. Addressing new trends, improving enforcement
techniques, and finding a delicate balance between protection and access will be crucial as we
look to the future of trade agreements and IPR enforcement. India is in a good position to influence
the future of IPR in international trade agreements while fostering innovation and access to

information due to its particular difficulties and possibilities.

CONCLUSION

The complex interplay between international trade agreements and the protection of intellectual
property rights (IPR) is a dynamic and multidimensional terrain with significant repercussions for
governments, corporations, artists, and the general public. It continues to be difficult to strike a
balance between preserving IPR and making sure that the general population has access to
necessities like information and commodities. The future of IPR enforcement is changing as global
trade changes due to new trends like internet commerce and the acknowledgement of indigenous
rights. Stakeholders, especially governments, must move quickly to address these tendencies,
improve enforcement techniques, and create an atmosphere that encourages innovation while
preserving accessibility. The preservation of this equilibrium depends critically on education and
awareness. The future of intellectual property rights (IPR) in international trade agreements is
being shaped by India, with its own difficulties and possibilities, which will eventually have an

influence on equal access and global innovation.
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